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“Arising out of Order-In-Original No, GST/06/Div-VI/O&A/263/R.M/AM/2022-23
() | dated 15.11.2022 passed by The Assistant Commissioner, CGST Division-VI,
North

PSSP M/s RM. Infrastructure,
@ | Name et Adcross :?:h’s A-203, Suyash Status, Sola Science City Road,
e Nr. Reliance Fresh Store, Ahmedabad -380060
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4* Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid
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15 case of rebate of duty of excise 0% goods exported to aay country of territory
suteide India of on excisable materiel e od i the manufacture of the §00ds which are
Cxported to any cauntsy oF (et outside India.
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1a case of goods exported outside India export to Nepal or Bhutan, without
payment of duty-
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Credit of any duty allowed to be utlized ©owards payment of excise duty on fnel
products nder the provisions of bio Act or the Rules made thero under and such
B der is passed by the Commissionct (appeals) on or after, the date appointed under
Go0.100 of the Finance (No.2) Act, 1998-
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the above application shall be made in duplicate in Forin No. EA-8 as specificd
\under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appeled against is commuaicated and shall be
Secompanied by two copics each of the 010 and Order-In-Appeal. It should also be
secompanied by a copy of TR Challen evidencing payment of prescribed fee a3
rescribed under Section 35-5E of CBA, “l044, under Mejor Head of Account.
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The revision application shall be accompanied by a foe of Rs200/- where the
ammount invoived is Rupees One Lac or 168 i Re.1,000- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tex Appellate Tribunal.
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Under Section 353/ 35 of CBA, 1944 an appeal Kes
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nfloor, Bahumali Bhawan, Asarwa, Qirdhar Nagar, Ahmedabad:
30004, In case of appeals other than as mentioned above Pare-

e e

The appeal to the Appellate Tribunal shal be fled in quadruplicate in form EA-
as prescribed under Rule 6 of Central ‘Excisc{Appeal] Rules, 2001 and shall be
o ccompanied against (one which at least should be accompanied by a fee of
Rp.1,000/-, Rs.5,000/- and 000/ where amount of duty / penalty / demand /
N hnd io upto § Lac, 5 Lac to 50 Lac and above SO Lac respectively in the form of
e bank draft in favour of Asstt, Registar of & branch of any nominate public
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.LO.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
e, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.LO. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-] item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure] Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(24) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
()  amount determined under Section 11 D;

()  amount of erroncous Cenvat Credit taken;
(ii)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”



F.No. GAPPL/COM/STP/1528/2023
ORDER IN APPEAL

M/s. R M. Infrastructure, A-203, Suyash Status, Sola Science City Road, Nr. Reliance
Fresh Store, Ahmedabad-380060 (hereinafter referred to as ‘the appellant’) have filed the
present appeal against the Order-in-Original No. GST/06/Div-VI/OBA/263/RM/AM/2022-
23 dated 15.11.2022, (in short ‘impugned order) passed by the Assistant Commissioner,
Central GST, Division-VI, Ahmedabad North (hereinafter referred to as 'the adjudicating
authority). The appellant were registered vith the department and holding Service Tax
Registration No.AAMFR4270PSDOOL.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2014-15, it was noticed that the that
Gross Value of Services declared in their ST-3 Returns was less compared to the income
declared in the ITR/TDS. Letters were, therefore, issued to the appellant to provide details
of the services provided during said period and explain the reasons for non-payment of
tax and provide certified documentary evidences for the same. The appellant neither
provided any documents nor submitted any reply justifying the non-payment of service
tax on such receipts. Therefore, the differential income reflected under the heads *Sales /
Gross Recelpts from Services (Value from ITR)" or (Value from Form 26AS)" of the Income
Tax Act, 1961, was considered as a taxable value. The details are as under;

Table-A

Differential Value | Service tax rate | Service Tax liability

2,5492,957 31,50930/-

21 A Show Cause Notice (SCN) No. GST-06/04-378/08A/RM/20-21 dated 25.9.2020
was, therefore, issued to the appellant proposing recovery of service tax amount of
Rs.31,50,930/- along with interest under Section 73(1) and Section 75 of the Finance Act,
1994, respectively. Imposition of penalties under Section 76, Section 77 and Section 78 of
the Finance Act, 1994 were also proposed.

22 The said SCN was adjudicated vide the impugned order, wherein the service tax
Gemand of Rs.31,50,930/- was confirmed alongwith interest. Penalty of Rs. 10,000/- under
Section 77 and penalty of Rs.31,50.930/- was also imposed under Section 78 of the FA,
1994. Penalty under Section 76 was however dropped.

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant preferred the present appeal on the grounds elaborated below:

> The appelant is providing construction services of residential units. The appellant
has paid service tax on the advances received from members before completion
certificate (ie. 10.12.2013) at the rates prevailing at the time of receipt of advances
and abatement of 75% is considered as pej-Mofiigtion no. 26/2012-ST. Further
appellant had not takeri any credit for ps tax but all the service tax
was paid in cash.
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The members were paying advance money towards their booking gradually and
such amount of advance receipt was shown under "Current Liabilities” as member
contribution. When any of the members paid full-amount to the appellant, the
appelant executed sale deed and the whole amount transferred to sales account in
profit & loss account. Now, the appellant had already deposited the seice tax on
advance money received then agein the appellant was not lizble for service tax on
whole amount of sale.

The department has not considered the fact that the sppellant had already
deposited the service tax on the advance money received during the relevant
period of time and thereby the appellant was not liable for service tax on sales
amount transferred to profit & loss account. Even though the appellant has
submitted all such facts & details in SCN reply, the department has not considered
the same and faised the demand which is not sustainable at 2l

The appellant being residential construction service' provider had availed the
benefit of abatement @75% as per the Notification No.26/2012-ST, on which
service tax has been discharged in cash which can also be verified from ST-3
returns filed by the appellant. So, the appellant has rightly availed the benefit of
abatement @75%.

The appellant had received BU permission on 10.12.2013 by the competent
authority. Accordingly, the appellant had not discharged service tax on booking
amount received after BU permission. Thus, the appellant has rightly availed the
benefit of exemption of BU permission.

The appellant had shown total value of Rs.2,32,51,044/- while filing of ST-3 retums
for the period of 2014-15. As per Profit & loss accourit, the sales amount is
Rs4,87,44,001/- however the net amount received is Rs.1,7042,501/-. Thus the
difference come to Rs.6,208,543/-. Thus, the appellant has shown excess amount
in ST-3 returns,

Entire demand for April, 2014 to March, 2015 is time barred as notice was issued
invoking the extended period of limitation, without any suppression of fact.

For imposing penalty under section 78 of the Act it has to be established that there
is a short payment of service tax by reason of fraud, collusion, willful mis-
statement, suppression of facts or contravention of any provisions of the Act or
rules made there under with intent to evade payment of service tax. The Show
Cause Notice has not given any reason whatsoever for imposing the penalty under
Section 78 of the Act. The show cause notice has not brought any evidence/ fact
which can establish that the Appellant has suppressed anything from  the
department. Hence no case has been made out on the ground of suppression of
facts or willful misstatement of facts with the intention to evade the payment of
service tax. Hence the present case is not the case of fraud, suppression, willful
misstatement of facts, etc. Hence penalf
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> Penalty cannot be imposed under Section 77 of Finance Act, 1994 as there is no
Short payment of service tax. As per the merits of the case, the Appellant is nat
liable for payment of Service tax.

> Ttis a settled principle of law that if 2 dispute is arising out of interpretation of the
provisions of statute or exemption notification, no penalty can be levied. If at all it
is held that the service tax is payable as demanded by the Show Cause Notice, then
also it can be said that it is a dispute arising out of interpretation of the provisions
of the law and not because of any intentional avoidance of tax. The Appellant place
reliance on the following case laws in this regard:

2) Bharat Wagon & Engg. Co. Ltd. v. Commissioner of C. Ex, Patna, (146) ELT
118 (Tri. - Kolkata),

b) Goenka Woollen Mills Ltd. v. Commissioner of C. Ex, Shillong, 2001 (135)
ELT 873 (Tri. - Kolkata)

5. Personal hearing in the matter was held on 21.08.2023. Shri Vipul Khandhar,
Chartered Accountant appeared on behalf of the appellant and reiterated the submissions
made in the appeal. He submitted that the appellant provided construction of Residential
Complex service, where entire sales were affected after issue of completion certificate
Therefore, the liability of the appellant to service tax is nil, copy of sales ledger is attached
with the appeal. He will submit a copy of the completion certficate in a few days. He
therefore requested to set-aside the impugned order, which has been passed ex-parte
without any verification. He also submitted that the show cause notice, in respect of first
half of the F.. 2014-15 has been beyond the extended period of five years.

51 Subsequently, due to change in the appellate authority, another date (25.10.2023)
for personal hearing was conveyed to the appellant. However nobody appeared on behalf
of the appelant. 1 therefore proceed to decide the case based on the contents of the oral
and written submissions made by them in earlier hearing; the grounds of appeal and the
B.U. certificate subsequently submitted.

6. Ihave carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, submissions made by the appellant in the appeal
memorandum and those made during personal hearing. The issue to be decided in the
present case is 2 to whether the service tax demand of Rs.31,50,930/- alonguith interest
and penalties, confirmed in the impugned order passed by the adjudicating authorlty, in
the facts and circumstances of the case, is legal and proper or othewise.

The demand pertains to the period F.Y. 2014-15,

61 Before taking up the issue on merits, I will first decide the claim made by the
appellant that the demand for Aprl, 2015 to September, 2015 is time barred. The
appellant failed to submit the copy of ST-3 retun filed 2 L will consider the due
date of filing of return. I find that the due date of fil

2015) was 25.10.2015. Therefore, the last date to iss
after invoking extended period would be 24102

N
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25.9.2020, Lfind that the demand for April-September is well within dme. The demand for
the remaining period is also well within time.

62 Itis observed that the entire demand has been raised in the SCN based on the
income data shared by the CBDT on which no.service tax was paid by the appellant. As
the appellant did not submit any documentary evidence or appear for personal hearing
the adjudicating authority, confirmed the demand. However, the appeliant before the
appellant authority has subrnitted the Balance Sheet and Completion certiicate fssued by
Ahmedabad Municipal Corporation Mahanagar Seva Sadan. It is observed that the
appeliant got the BU permission for ‘Suyash Homes' Gota, Ahmedabad on 10.12.2013.
They also submitted a list showing the name of members and receipt of payment
received from each member prior to issuance of completion/BU certificate and in some
cases cancellation of amount. As per the list amount of Rs.2,01,03,501/- was received
from the members prior to BU permission and Rs. 30,61,000/- was returned. These figures
are tallying with the ledgers of each members.

63 The appellant ciaim that they have shown total income of Rs.23251,044/- in their
ST.3 return on which they have discharged the applicable tax liability. However, in the
P&l account they have shown income of Rs 4,87,44,001/- so considering the difference of
above incomes the tax was demanded on Rs.2,54,92,957/-. The appellant have claimed
that out of the above differential income,. some amount was received after BU.
permission which is not taxable. Some amount was received as advance on which tax has

been discharged.

6.4 Entire demand has been raised on the differential income noticed on reconciliation
of ST-3 return and P&IL account, therefore their argument that tax has been paid on the
advance income is not justifiable as income on which tax has been discharged in not
counted in the differential income. Further, they claimed that the income of Rs.
51,75,089/- is exempted and after considering the abatement the net taxable income shall
come to Rs.45,18,989/-. However, the appellant have not submitted the P&L account and
the relevant documents to justify their argument as to how income of Rs.51,75,089/- is
exempted.

6.5  In the instant case, I find that from the total differential income of Rs.2,54,92.957/-,
income of Rs.2,01,03,501/- was received prior to B.U. permission hence taxable. However,
on the income received after the B.U. permission, I find that the same is not taxable as it is
deemed sale of goods. However, it is noticed that the appellant has already discharged
the tax liability on the income received prior to BU permission and reflected the same in
their ST-3 return. Further, for the consideration received after issuance of completion
certificate 1 find they are not fiable to pay any tax. But the appellant has not submitted
either the bifurcation, P&L account or the legders showing the payment received after
issuance of B.. permission to quantify the income received after B.U. permission. Hence, I
find that the appellant is liable to pay tax on the differential income,

6.8  Itis also noticed that amount of Rs.30,61,000/- was returned to their clients due to
cancellation of booking. They provided ledgers to substany claim. 1 have gone
through the ledgers and find the same to be correct. 1 ¥ at the income of
Rs.30,61,000/- shall not form part of the taxable valuel deducted. After
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deducting the said amount and after granting cum tax benefit the taxable income arrived

shall be Rs.1,49,73,271/- Thus, the tax liability of the appellant shall be Rs. 18,50,696/-

Table-B

513 Difference | income | Taxable | Abatement | Cumtax | STax.
returnec benefit | liablity
to clients (12.36%)
1 2 3 a s 6 7 s |
232,51,044 | 4,87,44,001 | 2,54,92,057 | 30,61,000 [ 2,24,31,957 | 1,68,23,968 | 1,49,73271 | 18,50,696 |

7. In view of the above, I find that the appellant is liable to pay service tax on the
income of Rs.18,50,696/- alongwith interest.

8. When the demand sustains there is no escape from interest, the same is therefore
recoverable with applicable rate of interest on the tax held sustainable in the para-7
supra.

o, 1find that the imposition of penalty under Section 78 is also justifiable as it
provides penalty for suppressing the value of taxable services. Hon'ble Supreme Court in
case of Union of India v/s Dharamendra Textile Processors reported in [2008 (23 ELT. 3
(5.C)), concluded that the section provides for a mandatory penalty and leaves no scope
of discretion for imposing lesser penalty. I find that the appellant was rendering a taxable
senvice but failed to assess their tax liability correctly with intent to evade the taxes. The
appellant deliberately suppressed the income received from the taxable services in their
ST.3 returns. This act thereby led to suppression of the value of taxable service and such

1t of service tax brings out the willful mi: and fraud
with intent o evade payment of service tax. If any of the circumstances referred to in
Section 73(1) are established, the person liable to pay tax would also be ligble to pay
penalty equal to the tax so determined above.

10, As regards, the imposition of penalty under Section 77 (1) is concered;  find that
the same was imposed as the appellant did not provide the details or information called
for the FY. 2014-15. However considering the reduction in tax liability, 1 reduce the
penalties form Rs.10,000/- to Rs.5,000/-.

11, Inview of the above discussion, I partially uphold the impugned order confirming
the service tax demand of Rs.18,50,696/- alongwith interest and penalties.
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The appeal filed by the appellant stands disposed off in above terms.
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To,

M/s. R M. Infrastructure, - Appeliant
A-203, Suyash Status,

Sola Science City Road,

Nr. Reliance Fresh Stoe,

Ahmedabad-380060

The Assistant Commissioner - Respondent
CGST, Ahmedabad North

Copy to: 3
1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
The Commissioner, CGST, Ahmedabad North.
. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.
(For uploading the OIA)
The Assistant Commissioner, CGST Division-VII, Ahmedabad North.
+—5~Guard File.
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