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a{ NiBh qx wad-qTtqT fgtMq WIvqq<eT€qt-q€qvqTtv+vftwnf@rfaftqqvT={vT vwa

qfaqTj+©wfhq%qrlqawrqlM9w @©qm EWTf%q&wtw+fqqa8aqme1

Any person aggrieved by this Order-in-Appeal maY file an appeal or revision
appEt.-,ation2 as the one may be against such order, to the appropriate authoritY in the
following way.

TRa vtFRmWawr grjRq:-

Revision application to Government of india:

(1) +r+r J,qI qq Tv–r qf8n'Iq, 1994 #t gTn WT7ft+qVTq w{qH©t#qft+j®8Taq?t
;i-tntr $ Vqq ITcH % gmt,r !q{twr ©TRqq WgtV ©fqv, WTa Wgn, fR7 +nwr, Wgn fi*mr p
qI,R+$F,r, aPT aT ,iRT, dHTqPf, R{ftait, rrooor qt=Ft VT+t7Tf@ :-

A revision appEcation lies to the Under Secretary, to the Govt. of India> Revision
Application Unit Ministry of Finmlce, Department of Revenue, 4th Floor, Jeevan Deep
Building: Par]lament Street; New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the fOllowing case1 governed by first prOViSO tO sub-section (1) of Section-
35 ibid : -

(q) qR qr@-4t6TfR%qm++ wr qa@fMnUT++ %a WYFlnn wr =maTt+qT T
,n,VTqN##,nvnn<+vTv+wTttFqnt +,vrfWw€wtnqTWTn+nt qtMqfWTtif
TrRnRqu61'11<+§rqTV qr xfM%gt<mSt 81

In case of any loss of goods
warehouse or to another factory
of processing of the goods in a1

warehouse.

)house
storage

loss occur in transit from a factory to a

to another during the course
whether in a factory or in a



I:: :I::: L=1: = d 1 d A MIT A @Tf ${TRR + RTtt (Ir1LTd mpa) WM % qr xml:=\ Mth out(q)
exported outside India export to NepalIn case of goods

payment of dutY

;}; {d9 nrR%TH Tq€r1

The above appllc

E-hire than Rupees One Lac

q+)~nq' a1 14 IB++,<ur % SIn WM’

Tax Appellate Tribunal

1944 # ,ncr 35-dt/35- gb MT-
of (.-B.Al 1944 an appeal lles to :-

HaRdI ill VTR+ + tha W, Hq
MT ©f6q,r; WraKTT + 2=” ;neT'

Tribunal

Ahmedabad:

than as mentioned above para.
in form EA-

2001 and shall be
by a fee of

/ demand /
in the form of

any nominate public
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sector bank of the place where the bench of. anY nominate public sector bank of the

place where he bench of the Tribunal is situated.

(3) Irit w qTtqr + q{ IF ©ttqfF vr wiTtqr WT e d x+r V ©rqw # f+R =FR qr W :W
br + %n gmT qT{# qVVq+i®t Suqtf%fR©q€tqBt tqB+#f+qqqTf$qft @ftdh1
Frnnfbt,or#Tq3rftvvrHhrVt©H+tvqqTMfMqT€T€ 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellurt Tribunal or the one application to the Central Govt. As the case maY
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/: for each.

(4) Hl='II,lq V,–F ©fBRq+I r970 Tqr tRitfhR qt WHt -1 % gmiT flufftv f#q RW an
3nqvt qT qgwTtqr 4qTRqR Men ITfbqT{} % afi% + + vM #t Tq lanE f 6.50 qt qT =nnwr
qF©fbmwn8mnfiF I

One copy of application or o.I.o. as the case may be, and the order of the
adjournment authority shaLI a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

(5) STar Mf&dvR?R#fhkwr qt+qT+MR qt qR#tHiTqwqfVafwnqTm$'RMT
qIn> #r#[®nqq qj@ T++qTqt wftdhRmTfbrwr (qnffqf#) MR, 1982 if fW el

Attendon tn invited to the rules covering these and oMer related matter contended in
the Customs9 Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) MRI-v–F, #dh3?TRY qrvq vf+q8KWftdhtambFwr Wa) IfF vR We?a% Wi+
+ +1{qqj'1 (D,mand) V+ + (Penalty) qr 10% if wn mm ©fRqwf eI mf%? ©fbr€m T$qVT

10 M WT el (Se(..don 35 F of the Central Excise Actp 1944, Section 83 & Section 86
of the Finance Act, 1994)

i–aT 3RT7 Qjrq, at #qR,{ # #©fd7 QTTTRd €HTT qckr qt vhF (Duty Demanded) I

( 1) # (Section) IID %T®fRUtftT ITfiF;

(2) $RT Tm tq#hBa#nRrq;
(3) hTqZ%BT%nR% ibm 6 % WV br.afirl

.Br+w„'+®,,©,’+q€+rjqqr amgRw{tV Hf@"*q+f@ if "d '"fm
Tvr el

For an appe-al to be filed before the CESTAT, 10% of the DutY & PenaltY
confirmed by the Appellatg ComInissioner .would have to be pre-deposited7 provided
that the 'pre_deposit amount shaLL not exceed Rs.10 Crores. It may be noted that the

pre-deposit is a mandatoIY condition for Bling appeal before CESTAT' (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Flnance

Act, 1994)

Under Central Excise and Service Tax, “Duty demanded’ shall include:

(1)

(ii)

(iii)

amount determined under Section 11 D;

amount of erroneous C'envat Credit taken;
amount payable under Rule 6 of the C'envat Credit Rules.

6) (i)
gIg–r+

q€3wtqr % vR gad XTfbhwrhtHi@q§Yqjv–Ev%WW vr@vf8HRv©at gbr f@ VR

10% U,,r,nTKa<qd %qd@TRTTe,r 8 Tg WK br0% mT<#tvr OFa %I

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the dpty demanded where dutY or dutY and penaltY are in chspute'
or penalty2 where penalty alone iS in dispute.”
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F.No. GAPPL/COM/STP/1528/2023

ORDER IN APPEAL

M/s. R. M. Infrastructure, A-203/ Suyash Status, Sola Science City Road, Nr. Reliance

Fresh Store Ahmedabad_380060 (hereinafter referred to as the appellant’) have filed the

pre„.t ,pp„I ,g,i.,t th, O,d„_i„-0'igi''I N'. GST/06/Di“-VI/O&A/263/R'M/AM/20?2-
23 dated 15.11.2022, (in short 'impugned ordef) passed bY the Asslstant Commlssloner'
Centra1 GST Division_VII Ahmedabad North (hereinafter referred to as 'the adjudicating

authority1 . The appellant were registered with th'e department and holding Service Tax

Registration No.AAMFR4270PSDOOI.

2. The facts of the casei in brief/ are that on the basis of the data received from the

Centra1 Board of Direct Taxes (('--'BDT) for the F.Y. 2014-15/ it was noticed that the that
Gross Value of Services declared in their ST_3 Returns was less compared to the income
declared in the nR/TDS. Letters were/'therefore/ issued to the appellant to provide details

of the services provided during said period and explain the reasons for non-paYment of

tax and provide certified documentary evidences for the same. The appellant neitF:er
p„„id,d ,.y d.„m,„t, .., ,.b„,iU'd any- reply justifying the r'c)rl-paYrTlerlt of seFV'c:

lax on such 'receipts. Thereforer the differ8ntial income reflected under the heads “Sales /

Gross Receipts from Services (Value from nR)" or (Value f.rom Form 26AS)" of the Income
Tax Act/ 1961/ was c...onside.red as a taxable value. The details are as under;

Table-A

F.V.

2014-15

Service tax rate iabi lily

2,54,92,957 12.36% 31,50,930/

2.1 A Show Cause N6tice (SCN) No. GST-06/04-378/O&A/R'M/20-21 dated 25'9'2C)29

wasi therefore, issued to the appellant proposing recovery of service tax amount of
Rs.31l50/930/_ along wIth interest under Section 73(1) and Section 75 of the Finance Act:
19941 respectively. Imposition of penalties under Section 76, Section 77 and Section 78 of
the Finance Act, 1994 were also proposed'

2.2 The said SCN was adjudicated vide the impugneq order, wherein the service tax

demand of Rs.31/50,930/- was confirmed aiongwith interest. PenaltY of Rs' IO,000/- unde1

Section 77 and penalty of Rs'31'50'93C)/- was also imposed under Section 78 of the F'A''

1994. Penalty under Section 76 was however dropped

3. Being aggrieved with the impugned order passed bY the adjudicating authorltY'
the Lppe11ant preferred the present appeal on the grounds elaborated below:-

> The appeIIant is providing construction services of residential units' The appellant

has paid service tax on the advances received from members before completlon
certificate (i.e. 10.12.2013) at the rates prevailing at the time of Fecelpt ot advances
and abatement of 75% is considered as

appellant had not takeN any credit for Pi
was paid in cash.

no. 26/2012-ST. Further
tax but all the service tax

4



F.N.. GAPPL/coM/STP/r528/2023

> The members were paying advan(.--e -money towarcis their booking gradualIY and

such amount of advance receipt was shown under "Current Liabilitie?" as member

contribution. When any of the members paid full' amount to the appellant' the
appe11ant executed sale deed ,\nd the whole dmount transferred to sales ?ccount in

profit q loss account. NOWr the appellant had alreadY deposited the servlce tax on
Idvince money received then again the appellant was not liable for service tax on

whole amount of sale.

> The depa IIme,t h., n',t c',n,id,r,d the fact th't the 'pp'it''t had already
dep6sited the service tax- oh the advance moneY received during the relevant
p£riod of time .and thereby the appellant was not liable for service tax on sales

dmount transferred to profit & Ioss account. Even though the appellant has
submitted d11 such fdcts & de{ails'in SCN reply, the department has not considered
the same and raised the demand which is not sustainable at all.

> The appe11ant being residential construction gervice- proVidet had avaiied the
benefit of '.abatement @75% as pir the Notification No.26/2012-ST, on which

service tax hds been discharged in cash which can also be verified from ST-3
returns filed by .the dppellant. sol the appetl,int has rightly availed the benefit of
abatement @75%.

> The aplbdllant hid received BU permission on 10.12.2013 by the competent
authority. Accordingly/ the dppellant had npt discharged seI-\{ice tax on booking
amount received after BU permission. Thus/ the appellant has rightly availed the

benefit of exemption of BU permission.

> The appellant had shown total value of Rs.2/3-2,51,044/- while filing of ST-3 returns

for the period of 2014-15. As per Profit & lass account, the sales amount is
Rs.4/87/4l001/- howevdr the net amount received is -Rs.1/70/42/501/-. Thus the

difference come to Rs.6,208,543/-. Thusr the appellant has shown excess amount
in ST-3 returns.

> Entire demdnd' for April/ 2014 to March/ 2015 is time barred as notice was issued

invoking the extended period of limitation, without -any suppression of fact.

> For imposing penalty under section 78 of the Act it has to be established th?t there
is a short payment of service tax by reason of fraud, collusion/ willful mls-
statement/ suppression of facts or contravention of any provisions of the Act Ol

rules m,Ide-there und8r with intent to evade payment of service tax. The Show

Cause Notice has not given any reason whatsoever for imp6sing the penaltY unde1
Section 78 of the Act. The show cause notice has not brought any evidence/ fact
which can establish that the - Appellant has suppressed anything from the

departm.ent. Hence no case has been made out on' the ground of suppression of
facts or willful rnisstatement of facts with the intention to evade the payment of
service t,IX. Hence the present case is not the case of fraud, suppression/ willful

rnisstatement of facts, etc. Hence penal
imposed. Reliance placed on .Hon'ble

Cast Ltd. 2011 (21) STR 500 (Guj)

;ection 78 of the Act cannot be

lurt decision in case of Steel

/



F.No. (,APPL/COM/STP/1528/2023

> Penalty cannot be imposed under Section 77 of Finance Act, 1994 as there is no
short payment of service tax. As per the merits of the case, the Appellant is no't

liable for payment of Service tax.

> It is a settled principle of law that if a dispute is arising out of interpretation of the

provisions' of statute or exemption notification, no penalty can be levied' IT at all it
is held that the service tax is payable as demanded bY the Show Cause Notice’ then

also it can be said that it is a dispute arising out of interpretation of the provlslons
of the law and not because of any intentional avoidance of tax. The Appellant place
reliance on the following case laws in this regard:

a) Bharat Wagon & Engg. Co. Ltd. v. Commissioner of C. Ex., Patna, (146) ELT

118 (Tri. - Kolkata),

b) Goenka Woollen Mills Ltd. v. Commissioner of C. Ex„ Shillonc), 2001 (135)
ELT 873 (Tri. - Kolkata)

5 Persona1 hedring in the matter was held on 21.08.2023. Shri ViPul Khandhar,
Chartered Accountant appeared on behalf of the appellant and reiterated the submissions

made in the appeal. He submitted that the appellant provided construction of Residential
Complex service/ where entire sales were .affected after issue of completion.c'ertifiCate
Ther:fore the li£biiity of the appellant to service tax is nil/ copy of sales ledger is attached

with the appeal. H, will s,bmit a C.py ',f th' ''mpI'ti'' ”'Ufi”te in a few days' He

therefore requested to set-aside the impugned otdel which has been passed ex-pa.rtF

with,ut any verification. He alSQ submitted that the show cause notice' in respect of first
half of the F.y. 2014_15 has been beyond the extended period of five Years

5.1 Subsequently, d., t, ,h,.g, i. th, ,pp,it't' ''th''ity, '"'th'r date (25'10'2C)23?

fir personal hearing was conveyed to the appellant' However nobody appeared :n, behalf

,f the ,ppeliant. lthe,efor, pr,c„d t, decide the case. based on the cor'tents of the oraI
and written submissions made by them in earlier hearing; the grounds of appeal and the

B.U. certificate subsequentIY submitted'

6. 1 have <.-.arefu11y gone through the facts of the caser the impugned ordeE passed by

tEe £djudicating authority/ submissions made by the appellant in tre a.ppeal
hem:r;idum aSd those made during personal hearing. The issue to be decided in the

present case is as to whether the service tax demand of Rs.31.50,930/: al?ngwith intere Ft

and penalties, confirmed in the impugned order passed by the adjudicating authority’ in

the iCtS and circumstdnCes of the (...aser iS legal and proper or otherwise

The demand pertains to the period F.Y. 2014-15'

6 1 Before takinq up the issue on merits1 1 will first decide the claim made bY the

appellant that the demand for April/ 2015 to September, 2015 iT time .barred' IhT
,bb,11,„t f,it,d to submit the copy of ST-? return $1ey,mSgwill conside:-, the_due

d,t, ,f filin,I ',f return. I find that the due date of filir@£KW}\rn for (April to STPt:

;o;–5) w„ 2-5.10.2015. Therefore, th, 1„t d,t, to isSLM£ WWjtice for said period
;h„ i„,.ki.g „,t„,ded period would b. 24.10.2MksW tW#!\I was isSLJ'd o"

I
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F.N.. (,APPL/coM/STP/r528/2023

25.9.2020, 1 fi„d th,t th8 demand for AeriI-SePtembet is well within time' The demand for
the remaining period is also well within time'

Th,y ,1,. „b„,iU,d , Ii,t s-howing the name of me F-lbe' and rFFeipt of ,paY“'enf

TrII T: [ /Tn= =Tt: etr; eP 1 : : : = S B: === r :s: =b : :: R S • 3 0 / 6 1 1 ? 00 / n was returned p These i gu res

b.3 ' The apperlant ciaim that they have shown total income of Rs.2,32.,51'044/- iP their
S T H 3 t p e t L 1 r n o II w h i c h t h & y h a v e n d i s c h a 1 ng ed the applicable tax liability a However lint hF

p&l „„„.t they have shown income of Rs.4,87'44,DOI/- so considering the differenFe oT

,b,„ i„,.m„ th, t„ w„.d,„„„d,d ,„ R,.2,54,92,957/-. The apPellant have claimed

that out of the above differential- incomE- some amount was Feceived after B'U

F) e r Ini i S S t 1C; n W h i C h i S Ir1 1(bgH•HB) t t ax able + Some amoUnt wasP received as advance on which tax has

been discharged.

6.4 Entire demand has been raised on the differential income noticed on reconclllatlon

of ST_3 return and P&l account, therefore their argument that tax has been paid on the

ddvance income is not justifiable as income on which tax has been discharged in not
counted in the differential income. Further/ theY claimed that the income of Rs'

51 75 089/_ is exempted and after considering the abdtement the.net taxable income shall

come to Rs.45 18/989}_. HoWever/ the dppellant have- not submitted the P&l account and

the relevdnt documents to justify their argument as to how income of Rs'51’75’089/- 15

exempted.

6 5 in the instdnt case/ I find that from the total differential income of Rs.2/54l92,957/-I

income of Rs.2,01,03,501/- was received prior tQ B'U' peFmission hence taxable- However’

on the income received dft.er the B.U. permission, I find.that the same is not taxable as it 15

deemed sale of goods. However, it is noticed that the appellant has alreadY discharged

the tax liability on the income received pHo( to BU permission and reflected the same in
their ST_3 return. Further/ for the consideration received after issuance of completlon
certificate I find they are not liable to paY anY tax' But the appellant has not submitted
either the bifurcation,- P&l account or the legders showing the paYment received afte1

issudnce of B.u. permission to quantify the income received after B.U. permission. Hence, I

find that the appellant is'liable to pay tax on the differential income.

6 8 it is also noticed that amount of Rs.30/61l000/- was returned to their clients due to

cancellation of booking. They provided ledgers to substa MaT(claim. I have gone
throuqh the ledgers and find-the same to be correct. IM,WW(Mat the income of
Rs.30,61,000/- shall nor form part of the taxab16 valueM/n%tW deducted. After

7



F.No. GAPPL/COM/STP/r528/2023

deducting the said amount.and after granting cum tax benefit the taxable income arrived
sha11 be Rs.1l49/73l271/-. Thus1 the tax liability of the appellant shall be Rs- 18/50,696/-

Table-B

Difference Income
returned
to clients

Taxable Cum taxAbatement
benefit75%

S.Tax.

liability
(12.36%)

321}n 54

2 24,31,957

76
1,49,73,271

7 in view of the abover I find that the appellant iS liable tO pay service tax on the

income of Rs.18,50,696/- alongwith lnterest'

8 When the demand sustains there is no escape from interest, the same is therefore

recoverable with applicable rate of interest on the tax held sustainable in the para-7

supra .

9 1 find that the imposition of penalty under Section 78 is also justifiable as it
provides penalty for suppressing the value of taxable services. Hon'ble Supreme Coun in

Idse ox Union of india v/s Dharamendra Textile Processors reported in [2008 (2311 ELI' 3

(s.(.'.)]i concluded that the section provides for a mandatory penalty and leaves no scope

of discretion for imposing lesser penaltY' I find that the appellant was rendeFing a taxable

service but failed to assess their tax liability correctly with intent to evade the taxes' The

appellant deliberately suppressed the income received from the taxable sen./ices in theIr
li:3–-riturns. This ac; thereby led to suppression of the value of taxable service and sucFl

non_payment of service tax undoubtedly brings out the willful mis-statement and fraUd
=th ';n{ent to evade payment of service tax. If any of the circumstances referred to in
Section 73(1) are established, the person liable to paY taI would also be liable to paY a

penalty equal to the tax so determined above'

\

lo. A, „g„d,, th, imp„,iti',„ ,f p,.,ity ..del- Section 77 (1) is cor'cerned; I find thaT

th, sam, wis in,po,ed a, th, appellant did not provide the details OF information called

fdr the F.y. 2014_15. However considering the reduction in tax liabilitYJ ! reduce the

penalties form Rs.10l000/- to Rs'5'DOC)/-'

ll. In view of the above discussion, I partialIY uphold the impugned ordeF confiFmlng
the service tax demand of Rs.18l50/696/_ alongwith interest and penalties

MTqdRKTqda Tf vgvFr RqutaaqMTTfW t mMr Tr'rr Bl

The appeal filed by the appellant stands disposed off in above terms a r23
(dldJ d +r)

Hr%,F (W©TR)

Date: 10.2023

Attested

CBI:a
(tUT qm)
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